Questions and Answers

1. MUST TECHNICIANS MEET ANY NEW REQUIREMENTS BEFORE SERVING ON MILITARY DUTY?

A. Yes, they must give advance notice to their employer before entering on military duty.  Preferably, the notice should be in writing, but an oral notice is acceptable if a written notice is unreasonable under the circumstances.  This notice may also be given by the military commander, if appropriate.  No notice is required if military necessity prevents it or if giving notice is unreasonable or impossible.

2. WHAT IS THE MAXIMUM LENGTH OF REEMPLOYMENT RIGHTS?

A. Five cumulative years with the SAME employer.  The National Guard in each state is considered “the employer”.  For example, North Carolina National Guard would be a different employer from the Idaho National Guard.  If a technician served 5 years on active duty with the North Carolina National Guard, but later obtains technician employment with the Idaho National Guard, a new period of reemployment rights begins with the Idaho National Guard.

3. IS THERE ANY TYPE OF MILITARY SERVICE THAT IS EXEMPT FROM THE 5 YEAR LIMIT ON REEMPLOYMENT?
A. Yes, SEE ENCLOSURE #2, “INFORMATION PAPER”.

The Human Resource Officer needs to maintain a record of military service which is exempt from the five-year limit for each individual on military duty.

4. WHAT STATUS WILL TECHNICIANS BE IN WHILE ON MILITARY DUTY?

A. Those who enter on either title 10 or title 32 military duty after 11 Dec 94 will be in Absent-US status, unless they request separation.  Those who separate will be treated as if they are on a military leave of absence and will receive the same return rights and benefits as those in Absent-US status.

5. WHEN MUST TECHNICIANS REPORT BACK TO WORK AFTER COMPLETION OF MILITARY DUTY?

A. Those on military duty must return to technician status within the following time periods after discharge from military service:

Length of Military Service




Time Limit
More than 180 days




Within 90 days

More than 30 but less than 181



Within 14 days

Less than 31 days





First Full regular work day

6. WHAT POSITION MUST THE TECHNICIAN RETURN TO AFTER MILITARY SERVICE?

A. It depends on the length of military service.  If the period of service was less than 91 days, the individual must be placed in the position for which he qualifies and would have attained if not for the interruption by military service.

After military service of more than 90 days, the individual will be placed in the above type of position or one of like seniority, status and pay.

If a service-connected disability prevents the individual from qualifying for a position he would have obtained had he remained in the work force or one of like status, seniority, and pay, the state may place him in a position that is closest to the status, seniority, and pay of the position he would have obtained.

7. MAY THE ADJUTANT GENERAL EVER REFUSE TO REEMPLOY AND INDIVIDUAL WHO IS DISCHARGED FROM MILITARY SERVICE?

A. Generally, the TAG is responsible for reemployment of returning eligible military duty personnel, to include providing necessary training or reasonable accommodation for disabilities.  However, if the adjutant general determines that reemployment is unreasonable or impossible, the Human Resources Manager should document the reasons for denial of reemployment, determine which positions the individual qualifies for, obtain a completed job application form and forward such information to the servicing Personnel Center.  The Center will then provide the information to the Associate Director for Career Entry, U.S. Office of Personnel Management, 1900 E Street, N.W., Room 6F08, Washington, DC 20415-0001.

8. IF TECHNICANS DO NOT REPORT BACK TO WORK WITHIN THE DESIGNATED TIME FRAME, WOULD THEY LOSE THEIR REEMPLOYMENT RIGHTS?

A. Failure to report to work, within the above time periods does not automatically forfeit your right to reemployment.  Instead, you will “ be subject to conduct rules, established policy, and general practices of the employer pertaining to explanations and discipline with respect to absence from work.”  In cases where those on active duty may delay their return to technician status without a legitimate reason, the following procedures apply:

(1) Technicians will receive a written notification, prior to the end of their military service, about reemployment rights and the requirement to return to technician duty within the specified period following release from active duty.  The notice will also explain the consequences of failing to return to duty.

(2) Technicians who have not returned by the 91st day after completion of more that 180 days of military service will receive a letter by certified mail ( to the best address available) warning them about removal for abandonment of position IF THEY DO NOT RETURN TO WORK IMMEDIATELY OR NOTIFY THEIR EMPLOYER OF THER INTENT.

(3) A second certified letter will be sent if the individual does not respond in writing within 10 days after receipt of the first letter.  If after a reasonable period of time (about 5 days) there has been no reply to the second letter, the HRO should separate the technician for abandonment of position in accordance with TPR 700 (715), Chapter 1-4.

(4) Adverse action will be taken against technicians who indicate an intention to return to duty, but do not.  They will be notified that they are AWOL and will be separated from technician employment if they fail to immediately report to work.  The HRO may process the removal action after 30 days of AWOL.  This procedure ensures that technicians will either have returned to duty or have teen separated.

9. DURING MILITARY SERVICE, MAY TECHNICIANS CONTINUE THEIR TECHNICIAN HEALTH BENEFITS?

A. Yes,  up to 24 months under the following conditions:

(1) If your orders show that you are called or ordered to active duty in support of a contingency operation [Title 10 USC Sect 101(a)(13), your agency has the authority to pay your premiums, but is not required to do so.   If you are not on orders in support of a contingency operation, you would continue to be responsible for paying your share of the premium and after the first 12 months of active duty orders, you must pay your share and the government share, plus a 2% administrative charge.

10. USERRA LAW AND FEGLI COVERAGE?

A. The USERRA law did not make any changes to FEGLI.   However, a subsequent law, PL 110 181 made the following changes to FEGLI ---  The PL 110-181 allows employees who are placed on active duty military orders to continue their FEGLI enrollment for an additional 12 months, for a total of up to 24 months.   However, employees must pay both the employee and agency share of the premiums for their basic coverage and pay the entire cost [there is no agency share for optional coverage] for any Optional insurance for the additional 12 months of coverage.
11. DO NATIONAL GUARD TECHNICIANS RECEIVE RETIREMENT CREDIT UNDER THE NEW LAW?

A. Yes, a technician could receive credit on National Guard Title 32 service if they restored back to technician status after 1 August 1990 and made the military service credit deposit.

12. WHAT ABOUT THE THRIFT SAVINGS PLAN?

A.  Technicians may now make up contributions to the Thrift Savings Plan missed due to military service.  They may contribute the maximum amount they would have been able to contribute if not for military service.
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EXCEPTIONS TO 5 YEAR LIMIT IN 38 U.S.C. 4312(c)

38 U.S.C. 4312(c) “…does not exceed five years. Except that any such period of service shall not include…”
Obligated service – 312(c)(1)

Applies to obligations incurred beyond 5 years, usually by individuals with special skills, such as aviators.

Unable to obtain release – 4312(c)(2)

Self explanatory.  Needs to be documented on a case-by-case basis.

Training requirements – 4312(c)(3)

10 U.S.C. 270(a)(10147)……………………..regularly scheduled inactive duty training (drills) and annual training.

10 U.S.C. 270(b) & (c) (10148)………………ordered to active duty up to 45 days because or unsatisfactory participation

32 U.S.C. 502…………………………………NATIONAL GUARD regularly scheduled inactive duty training and annual training.

32 U.S.C. 503…………………………………NATIONAL GUARD active duty for encampments, maneuvers, other exercises for field or coastal defense.

Specific active duty provisions –4312(c)(4)(A)

10 U.S.C. 672(a)(12301)(a))…………………..Involuntary active duty in wartime.

10 U.S.C. 672(g)(12301)(g))………………….retention on active duty while in captive status

10 U.S.C. 673(12302)…………………………involuntary active duty for national emergency up    to 24 months.

10 U.S.C. 673(b)(12304)………………………involuntary active duty for operational mission up to 270 days.

10 U.S.C. 673c(12305)………………………...involuntary retention of critical persons on active duty during a period of crisis or other specific condition.

10 U.S.C. 688………………………………….involuntary active duty by retirees.

14 U.S. C 331………………………………….COAST GUARD involuntary active duty by retiree

14 U.S.C. 332………………………………….COAST GUARD voluntary active duty by retired officer

14 U.S.C. 359………………………………….COAST GUARD involuntary active duty by retired enlisted member.

14 U.S.C. 360………………………………….COAST GUARD voluntary active duty by retired enlisted member.

14 U.S.C. 367………………………………….COAST GUARD involuntary retention of enlisted member.

14 U.S.C. 712………………………………….COAST GUARD involuntary active duty of Reserve members to augment regular Coast Guard in time of natural/man-made disaster.
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War or declared national emergency – 4312(c)(4)(B)

Provides that active duty (other than for training) in time of war or national emergency is exempt from the 5-year limit, whether voluntary or involuntary.
Certain operations missions – 4312(c)(4)(C)

Provides that active duty (other than for training) in support of an operational mission for which Reservists have been activated under 10 U.S.C. 673 (12304) is exempt from the 5 year limit whether voluntary or involuntary.  NOTE:  In such a situation, involuntary call ups would be under 673 (12304).  Volunteers may be ordered to active duty under a different authority.

Critical missions or requirements – 4312(c)(4)(D)

Provides that active duty in support of certain critical missions and requirements is exempt from the 5 year limit, whether voluntary involuntary.  This would apply in situations such as Grenada or Panama in the 1980s, when provisions for involuntary activation of Reserves were not exercised.

Specific National Guard provisions – 4312(c)(4)(E)

10 U.S.C. chapter 15………………….NATIONAL GUARD call into Federal service to suppress insurrection, domestic violence, etc.

10 U.S.C. 3500 (12406)………………ARMY NATIONAL GUARD call into Federal service in case of invasion, rebellion, or inability to execute Federal law with active forces.

10 U.S.C. 8500………………………..AIR NATIONAL GUARD call into Federal service in case of invasions, rebellion, or inability to execute Federal law with active forces.

NOTES:

1.  Effective with enactment of the Reserve Officer Personnel Management Act on October 6, 1994, several of the section numbers from Title 10 that are referenced as exceptions to the 5 year limit have been changed.  In such cases, the new section number is noted in italics after the section number as stated in USERRA [e.g. 672(a)(12301)(a))].

2.  The term “Reservist” means member of the National Guard or Reserve.  Sections that apply only to National Guard or only to Coast Guard are identified as such.

3.  State call-ups of National Guard members are not protected under USERRA.

